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INTRODUCTION 

The  complaints  which  form  the  basis  of  this  Board  of  Inquiry 
involve  an  allegation  by  a  gay  man,  Mr.  Michael  Leshner,   that  his 
employer,   the  Ontario  Government,  discriminated  against  him 
because  of  his  sexual  orientation.  At  issue  are  the  extension  of 
insured  employee  benefits  and  a  survivor's  pension  to  his  same- 
sex  conjugal  companion,   Mr.  Michael  Stark.  The  Complaints  allege 
that  the  Ontario  Human  Rights  Code   (the  Code)   prohibits  the 
differential  and  less  beneficial  treatment  extended  to  Mr. 
Leshner  with  respect  to  employment  benefits  because  he  is  in  a 
same-sex  rather  than  an  opposite-sex  conjugal  relationship.  Thus, 
the  scope  of  protection  from  discrimination  because  of.  sexual 
orientation  is  at  issue. 

This  three-member  Board  of  Inquiry  was  appointed  by  the 
Ontario  Minister  of  Citizenship  on  November  21,   1990,   to  hear  and 
decide  the  complaints.  On  April  7,   1992,  we  issued  an  interim 
decision  granting  limited,   non-party  intervener  status  to  the 
Great  West  Life  Assurance  Company   (Great  West) ,   the  company  which 
administered  the  insured  employee  benefits  at  the  time  of  the 
complaints.  We  limited  Great  West  to  written  argument  based  on 
the  evidentiary  record  and  concessions  developed  by  the  parties 
in  the  hearing.   Subsequently,   Great  West  advised  the  Board  that 


it  did  not  want  to  participate  further.   The  parties  before  us, 
then,   remained  as  originally  framed. 

In  our  interim  decision  we  stated  in  a  preliminary  way  the 
factual  background  and  issues  arising  for  decision.  We  restate 
and  expand  upon  these  facts  and  issues  here,    setting  out  the 
relevant  legislation  and  detailing  the  pension  plan  at  the  outset 
of  this  decision.   We  then  proceed  to  discuss  and  determine  the 
issues. 

We  each  concur  in  the  statement  of  preliminary  matters,  the 
final  decision,   and  the  remedies  ordered.   We  also  concur  with 
respect  to  the  first  four  issues  having  to  do  with  mootness, 
prima  facie  infringement,   the  party  responsible  for  any 
infringement,   and  the  meaning  of  "equal  treatment"  in  employment. 
However,   we  offer  separate  reasons  with  respect  to  the 
interpretation  of  the  Code  in  relation  to  the  operative  ground  of 
discrimination  and  whether  the  Code  permits  or  authorizes  the 
denial  of  pension  benefits  to  employees  in  a  same-sex  conjugal 
relationship.   Chairperson  Dawson  finds  that  the  denial  of 
employee  benefits  is  not  permissible  within  the  terms  of  the 
Code .   Chairpersons  Cumming  and  Plaut  find  that  the  denial  of 
employment  benefits  to  Mr.   Leshner  is  permitted  by  the  Code,  but 
that  the  provisions  giving  this  result  in  the  instant  case  are 
unsustainable  in  light  of  the  Canadian  Charter  of  Rights  and 


Freedoms  (the  Charter) .  Chairperson  Dawson  concurs 
these  findings  with  respect  to  the  Charter . 


generally  with 


FACTUAL  BACKGROUND 

The  Complainant 

The  Complainant,   Mr.   Michael  Leshner,   has  been  employed  since 
1975  with  the  Ministry  of  the  Attorney  General,   first  as  a  law 
clerk  to  the  then  Chief  Justice  of  the  District  Court  of  Ontario, 
and  since  1976,   as  a  Crown  counsel.  At  the  time  of  the  hearing  he 
worked  as  a  Crown  counsel  in  the  downtown  Toronto  Crown 
Attorney's  Office.   As  a  government  employee,  he  is  entitled  to 
'insured'   employee  benefits,   including  dental  care,  extended 
medical  care,   and  to  pension  benefits;   like  all  other  employees, 
he  contributes,   both  financially  and  through  providing  his 
services  as  an  employee,   toward  these  entitlements. 

Mr.   Leshner  is  a  gay  man.  Ke  is  in  what  he  describes  as  a 
"common-law  conjugal  relationship"  with  Mr.  Michael  Stark 
(Transcript,   Vol.   4,   p.   51).  Mr.   Leshner  and  Mr.    Stark  have  been 
in  this  relationship  for  more  than  10  years.  They  identify  each 
other  as  intimate  partners  and  family.  They  have  organized  their 
lives  and  economic  circumstances  in  an  integrated  and 
interdependent  manner.   The  Respondents  accept  Mr.    Leshner ' s 


evidence  as  to  the  nature,   quality,   and  duration  of  his 
relationship  with  Mr.   Stark.   We  agree  that  these  elements  are 
sufficient  to  establish  the  quality  and  sincerity  of  the 
relationship  in  respect  of  which  the  allegation  of  discrimination 
arises  and  to  meet  administrative  criteria  for  eligibility  for 
benefits  except  for  the  limitation  of  the  employment  benefits  to 
opposite-sex  partners. 

Mr.   Leshner  and  Mr.   Stark  first  met  in  May,    1981.   They  began 
to  live  together  in  February,    1983  .  They  are  able  to  be  very  open 
about  their  relationship.  Mr.   Leshner  stated  in  his  evidence  that 
"Michael  and  I  clearly  lived  in  a  public  way  as  to  a  same-sex 
conjugal  relationship.  We  had  longevity,  we  had  joint  tenancy  in 
our  homes.   We  had  financial  arrangements,  mutual  wills.   We  went 
everywhere  socially  together."   (Transcript,  Vol  4,   p.  111-112.) 
They  share  their  financial  resources  on  an  ongoing  basis,  and 
have  agreed  to  share  their  assets  should  the  relationship  end 
(Transcript,   Vol  4,   p.    151;  Vol.   5,   p.   3-5).  They  are  integrated 
into  each  other's  families  as  a  couple.   They  have  travelled 
together  with  Mr.   Leshner 1 s  parents  on  their  last  two  vacations 
and  have  stayed  as  a  couple  with  Mr.   Stark's  parents  in  Nova 
Scotia.  Mr.   Stark  has  accompanied  Mr.   Leshner  to  conventions  and 
various  social  events  including  the  1984  Christmas  party  at  the 
home  of  the  then  Attorney-General,   to  which  "all  Crown  counsel 


and  their  spouses  were  invited"    (Transcript,  Vol.   4,  p.   55).  In 
Cabbagetown,   their  local  community  within  Toronto,   they  sat  "as  a 
recognized  couple"  on  a  community  "Tour  of  Homes"  in  1991  to 
raise  funds  for  a  local  senior  citizen  complex  and  a  youth  centre 
(Transcript,  Vol.   4,   p.   55).   In  their  residential  community,  at 
the  Ministry,   and  among  their  family  and  friends,   they  are  known 
as  "the  Michaels"    (Transcript,  Vol.   4,  p.   55,   112).  When  Mr. 
Leshner  and  Mr.   Stark  began  to  live  together  in  February  1983, 
they  had  a  celebratory  event  to  publicly  recognize  that  they  were 
moving  in  together  as  a  couple  in  "a  relationship  that  to  us  — 
[had]   all  the  traditional  characteristics  of  what  happens  when 
any  two  people  meet  and  fall  in  love  and  move  in  together  and 
want  to  start  a  life"   (Transcript,  Vol.   4,  p.   56).   In  May  1991, 
Mr.  Leshner  and  Mr.   Stark  celebrated  10  years  of  relationship  by 
hosting  a  catered  dinner  party  with  their  close  friends,  because 
"we  thought  it  was  every  important  to  say  that  Michael  and  I  are 
blessed.   We  have  a  happy,   healthy,    loving  relationship" 
(Transcript,   Vol.   4,   p.  56-57). 

Having  described  the  relationship  between  Mr.   Leshner  and  Mr. 
Stark,  we  do  not  wish  to  be  regarded  as  developing  or  utilizing  a 
functional  or  threshold  test  by  which  same-sex  conjugal 
relationships  may  be  recognized.  The  circumstances  of  Mr.  Leshner 
and  Mr.   Stark  should  not  be  taken  as  descriptive  or  prescriptive 
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in  relation  to  other  same-sex  relationships.   People  organize 
their  intimate  relationships  differently  depending  on  a  variety 
of  factors  arising  from  their  circumstances  and  experiences.  This 
is,   of  course,   true  for  heterosexuals  as  it  is  for  homosexuals. 
Nor  is  it  necessary  for  same-sex  relationships  to  mirror  the 
idealized  model  perceived  with  respect  to  a  heterosexual  conjugal 
relationship.  An  administrative  need  for  identification  should  be 
met  by  neutral,   objective  criteria  rather  than  the  prospect  of 
detailed  personal  inquiries,   which  we  do  not  believe  are  the 
business  of  employers. 

The  Benefits 

As  an  employee,   Mr.   Leshner  was  entitled  to  coverage  under 
the  Ontario  Government's  group  supplementary  health  and  hospital 
policy  (which  covers  eye  glasses,  prescription  drugs,  specified 
medical  expenses,   paramedical  services,   and  supplementary 
coverage  in  hospitals) ,   dental  care  plan   (which  assists  employees 
with  the  cost  of  dental  examinations,   procedures,   and  related 
services) ,   and  pension  plan.   At  the  time  of  his  Complaints  of 
August  25,   1988   (Exhibits  #4  and  #5),   the  insured  benefit 
policies  and  pension  plan  allowed  for  "family  coverage"  by  which 
benefits  were  extended  to  the  "dependents"  of  an  employee, 
defined  to  mean  their   (opposite-sex)    "spouse"  and  any  children. 


The  Great  West  Life  Assurance  Company  contracts  with  the 
Government  of  Ontario  to  provide  policies  of  insurance  covering 
group  health  and  hospital  care  and  dental  care.  The  contractual 
arrangement  was  described  in  the  evidence  as  being 
"administration  only",   meaning  that  the  government  effectively 
self-insures.   A  pool  of  money  comprised  of  employer  and  employee 
contributions  is  provided  by  the  government  to  Great  West.  The 
money  is  held  in  reserve  by  Great  West  and  drawn  upon  as  payments 
are  made  by  it.   Should  the  pool  of  money  prove  to  be 
insufficient,  the  government   ' tops-up'  the  reserve;   if  the  pool 
of  money  is  not  exhausted,   a  refund  is  provided.  A  more  accurate 
description  of  the  policies  as  "insured  refund  cases"  was 
suggested  to  us  by  counsel  for  Great  West.  However,   it  was  agreed 
that  the  policies  in  place  between  the  Respondent  and  Great  West 
had  a  "no  risk"  provision:  Great  West  would  be  liable  to  fulfill 
the  insured  obligations  to  employees  only  if  the  government  was 
unable  to  indemnify  Great  West. 

Pension  benefits  are  provided  by  the  Respondent  to  employees 
through  the  Public  Service  Pension  Plan   (the  Pension  Plan) .  Mr. 
Leshner  became  a  member  of  the  Pension  Plan  when  he  became  a 
Crown  attorney  in  1976,   and  also  contributed  for  his  past 
service.  We  detail  the  provisions  of  the  Plan  in  a  later  section. 
For  now,    it  is  sufficient  to  note  that  the  Pension  Plan  pays 


defined  survivor  benefits  to  an  eligible  surviving  spouse  of  the 
opposite-sex,   upon  the  death  of  the  Plan  member  before  or  after 
his  or  her  retirement. 

The  Pension  Plan  is  registered  under  the  federal  Income  Tax 
Act  ( I.T. A. ) .  The  I . T . A .   provides,   amongst  other  things,  that 
pension  plans  registered  under  the  I . T. A.    (section  147.1(2)) 
enjoy  a  certain  status   (sections  147.1-147.3,  Reg.   Part  LXXXIII- 
LXXXV) .   In  particular,   employee  and  employer  contributions, 
within  limits   (sections  147.1(8),    (a),   147.2(4)),   are  deductible 
in  determining  taxable  income   (sections  147.2  (4),   20  (1)  (q)  , 
147.2(1)).   As  well,    income  earned  on  the  investments  made  by  the 
registered  pension  plan  are  tax  free   (section  149(1) (o) ) .  Thus, 
there  is  a  significant  tax  deferral  advantage  which  permits  the 
untaxed  aggregation  of  contributions  and  the  income  earned 
thereon  as  savings  for  retirement.   Payments  out  of  the  fund 
(pension  payments)   are  taxed  when  received  (section  56 ( 1)  (a)  ( i) ) . 

This  registration  scheme  and  tax  deferral  advantage  is  part 
of  a  policy  developed  in  consultation  between  the  federal  and 
provincial  governments  to  encourage  the  availability  of  pension 
plans  and  to  provide  retirement  security  for  Canadians.  Other 
retirement  arrangements,    e.g.   Registered  Retirement  Savings 
Plans,   also  attract  tax  deferral  advantages  within  the  terms  of 
this  policy   (see  generally,   Better  Pensions  for  Canadians, 
Government  of  Canada,  1982). 


An  employer  and  employee  can  neither  gain  nor  maintain 
"registered"  pension  plan  status   f I.T. A. ,   section  147 . 1 ( 2 ) , ( 11) , 
(18))   without  meeting  all  the  requirements  of  the  I . T. A. , 
including  those  as  to  permissible  survivor  spouses.   Since  1990, 
the  I .T. A.  has  contained  an  opposite-sex  definition  of  "spouse" 
(section  146(1.1)    as  added  by  S.C.    1990,   c.35,   section  13(6)), 
although  this  definition  had  been  used  in  administering  the 
I . T . A .  prior  to  the  amendment. 

A  pension  plan  which  does  not  conform  to  the  requirements  of 
the  I.T. A.   is  subject  to  deregistration  with  extremely  negative 
attendant  impacts  from  a  tax  standpoint,  with  all  of  the  monies 
in  the  plan  being  taxable  as  income  in  that  year.  This  would,  of 
course,   be  a  disastrous  consequence  for  any  plan  in  continuing  to 
be  able  to  provide  for  income  through  pensions  to  employees  upon 
their  retirement.  To  maintain  its  "registration"  under  the 
I . T . A . ,   the  provincial  government  Pension  Plan  provides ' that  a 
survivor  spouse  for  benefits  purposes  must  be  an  individual  of 
the  opposite-sex. 

It  should  be  noted  that  the  Commission  expressly  disclaimed 
any  request  for  .a  remedy  which  would  compel  amendment  of  the 
Pension  Plan  to  provide  survivor  benefits  to  gay  and  lesbian 
partners   (Transcript,   Vol.   3,   pp.   22,    59).  The  Commission  does 
not  seek  any  result  which  would  lead  to  the  deregistration  of  the 
Plan. 
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The  Complaints 

In  March,    1988,   Mr.   Leshner  submitted  the  appropriate 
application  form  to  his  employer  seeking  to  extend  coverage  to 
Mr.   Stark  by  amending  his  health  care,  dental  care,   and  pension 
plan  benefits  from  "single  coverage"  to  "family  coverage".  Mr. 
Leshner  indicated  that  he  and  Mr.   Stark  were  living  in  a  common 
law  relationship   (See  Exhibit  #8) .  That  is,   he  sought  to  have  Mr. 
Stark  treated  in  the  same  manner  as  an  opposite-sex  spouse  would 
be  treated  with  respect  to  receiving  the  benefits  extended  to 
members  of  an  employee's  family.  While  Mr.  Stark  is  himself 
employed,   his  employment  benefits  are  inferior  to  those  provided 
in  Mr.   Leshner* s  employment  benefit  package  (Transcript,  Vol.  4, 
pp.    147-152) . 

When  he  made  this  application,  Mr.   Leshner  sent  a  memo  to 
several  senior  officials  with  whom  he  worked  in  the  Ministry  of 
the  Attorney-General,   setting  out  his  position   (Exhibit  #8). 
Subsequently,   he  advanced  his  concerns  in  meetings  with  the  then 
Attorney-General,    the  then  Deputy  Attorney-General,   and  the  then 
Assistant  Deputy  Ministers  for  Criminal  Law  and  Constitutional 
Law   (Transcript,   Vol.   4  pp.    113-121) .   He  was  informed  that  the 
various  plans  were  administered  on  the  basis  that  only  opposite- 
sex  spouses  qualified  for  "dependent"  coverage,   and  that  same-sex 
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common  law  relationships  were  not  recognized  for  family  benefits 
purposes.   Several  memoranda  passed  between  Mr.   Leshner  and  senior 
officials  in  the  Ministry  of  the  Attorney  General   (Exhibits  #12 
to  #16).  A  legal  opinion  on  Mr.  Leshner's  claim  was  obtained 
within  the  Ministry,   the  contents  of  which  were  briefly  outlined 
to  Mr.   Leshner.  Mr.   Leshner  stated  that  he  was  told  that,   as  a 
matter  of  statutory  interpretation,   he  had  no  legal  basis  for  his 
claim  for  benefits   (Transcript,   Vol.   4,   pp.   74-77,  142). 

Mr.  Leshner  testified  that  he  became  angry  at  this  approach, 
and  from  his  perspective  felt  confounded  by  the  apparent  lack  of 
analysis  of  his  equality  rights.  He  summarized  his  experience  of 
dealing  with  the  Respondent  on  this  matter,  as  being  demeaning 
and  non-responsive;  he  testified  that  he  became  frustrated  and 
angry  because  "[N]o  matter  what  I  said,  no  matter  what  I  did,  no 
matter  how  I  phrased  the  problem. . .wherever  I  went,  it  was  1  no 1 " 
(Transcript  Vol.   4,   p.  77). 

Mr.   Leshner  filed  his  Complaints  on  August  25,   1988  with  the 
Ontario  Human  Rights  Commission   (the  Commission)   against  his 
employing  Ministry  and  the  government  bodies  responsible  for 
administering  employee  benefits.   Complaint  60-125M  (Exhibit  #4) 
named  the  Management  Board  of  Cabinet  and  the  Human  Resources 
Secretariat,   Benefits  Policy  Branch  as  additional  Respondents. 
These  bodies  have  since  been  renamed  Management  Board  Secretariat 


and  are  responsible  for  administering  employment  benefits  and  the 
Pension  Plan.    Complaint  60-124M   (Exhibit  #5)    names  the  Ministry 
of  the  Attorney  General  as  the  branch  of  the  Government  with 
which  Mr.   Leshner  is  employed.   The  two  Complaints  are  essentially 
one,   and  accordingly  will  be  referred  together  in  the  singular. 
As  the  named  Respondents  are  in  substance  one  and  the  same,  they 
too  will  be  referred  to  together  in  the  singular. 

In  his  Complaint,   Mr.   Leshner  alleged  violation  of  his  right 
to  equal  treatment  in  employment  without  discrimination  because 
of  sexual  orientation,   as  provided  in  then  section  4(1)    of  the 
Ontario  Human  Rights  Code,   S.O.   1981,   c.   53  as  amended  by  S.O. 
1384,   c.58,   s.39  and  S.O.   1986,   c.64,   s.18    (theCode).  Mr. 
Leshner  also  raised  rights  pursuant  to  then  sections  8  and.  10  of 
the  Code.  Mr.  Leshner  alleged  that  his  application  for  benefits 
coverage  was  rejected  on  a  homophobic  rationale,  the  direct 
result  of  which,  he  argues,  was  the  creation  of  a  separate  and 
unequal  class  of  those  government  employees  whose  sexual 
orientation  is  homosexual  and  who  live  in  a  same-sex  conjugal 
relationship. 1 


The  1990  revision  and  consolidation  of  the  Statutes  of 
Ontario  renumbered  the  section  numbers  of  the  Code,   with  section 
3a  becoming  section  4,    and  every  section  following  advancing  by 
one  number    (S.O.    1989,    c.81) .    For  convenience,   we  refer 
throughout  this  decision  to  the  new  section  numbers  as  contained 
in  the  Human  Rights  Code,    R.S.O.    1990,    c.  H.19. 


After  the  complaint  was  filed,   further  memoranda,  including 
the  Respondent's  response  to  the  Complaint,  were  exchanged 
between  the  Commission  and  the  Respondent   (Exhibits  #17  to  #19)  . 
By  letter  dated  June  1,    1990,    (Exhibit  #36)   the  Commission 
advised  Mr.   Leshner  that  it  did  not  believe  he  had  a  legal  basis 
for  his  claim  under  the  Code  and  advised  Mr.  Leshner  that  it  had 
decided  not  to  recommend  that  the  Minister  appoint  a  Board  of 
Inquiry  pursuant  to  the  Code . 

However,  Ms.   Catherine  Frazee,   the  Chief  Commissioner  wrote 
that  same  day  to  the  Hon.  Murray  Elston,  then  Minister 
responsible  for  the  Management  Board  of  Cabinet,  urging  the 
Government  to  reconsider  the  definitions  of  "spouse"  and 
"dependent"  used  in  the  package  of  employment  benefits  (Exhibit 
#37)  .  A  copy  of  this  letter  was  sent  to  Mr.  Leshner  and 
representatives  of  the  Respondent.   On  June  7,   1990,  Mr.  Leshner 
wrote  to  request  a  reconsideration  of  the  Commission's  decision 
(Exhibit  #38) . 

Mr.  Leshner  also  sought  independent  legal  advice  at  this  time 
(Transcript,   Vol.   4,   pp.    104,    105,   131).   With  the  benefit  of  this 
legal  advice,   he  expanded  upon  his  reasons  for  requesting 
reconsideration  by  the  Commission.  These  letters  to  the  Chief 


Commissioner  were  dated  June  14,    1990   (Exhibit  #39),   June  22, 
1990    (Exhibit  #40),    July   17,    1990    (Exhibit  #41),    July  26,  1990 
(Exhibit  #42),   and  August  15,    1990   (Exhibit  43).  Upon 
reconsideration,   the  Chief  Commissioner  recommended  to  the 
Minister  of  Citizenship  by  letter  dated  September  20,    1990,  that 
a  Board  of  Inquiry  be  appointed   (Exhibit  #44)  . 

Mr.   Leshner  continued  to  seek  legal  advice  from  his  own 
counsel  on  a  periodic  and  limited  basis.  He  gave  three  primary 
reasons  for  seeking  this  advice.   First,  he  felt  he  "needed  legal 
advice  to  deal  with  the  lawyers  for  the  Human  Rights  Commission 
and  the  Ministry  of  the  Attorney  General  and  the  Human  Resources 
Secretariat"   (Transcript,  Vol.   4,  p.   140).  Secondly,  he 
considered  that  the  reasons  for  the  Commission's  decision  to 
proceed  in  September,    19  9  0  were  too  narrow  in  that  they  were 
apparently  limited  to  a  constitutional  question.  Thirdly,  he 
remained  concerned  that  a  complaint  against  one  section  of  the 
Government  was  being  dealt  with  by  another  section  of  Government 
and  he  was  skeptical  that  his  case  would  be  treated 
independently.   He  considered  that  separate  legal  advice  was 
crucial  to  ensuring  a  full  consideration  of  his  Complaint 
(Transcript,   Vol.   4,   pp.    139-145).  Mr.  Leshner  was  also  anxious 
to  have  the  best  possible  advice  from  people  who  were 
knowledgeable  in  the  area.   He  continued  to  be  represented  by  his 
own  counsel  throughout  the  hearing  before  us. 
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The  Change  in  Government  Policy 

A  significant  change  in  government  policy  was  announced  on 
December  20,   1990  when  the  Hon.   Frances  Lankin,   then  Minister  for 
the  Management  Board  of  Cabinet,   rose  in  the  Ontario  Legislature 
to  inform  members  that,   effective  January  1,   1991,   "the  Ontario 
public  service  will  extend  family  coverage  for  ail  insured  and 
non-insured  benefits  to  couples  of  the  same  sex".   She  indicated 
that  "the  principle  that  all  of  Ontario's  laws  and  programs  must 
treat  people  fairly,   regardless  of  the  nature  of  their  personal 
relationships  or  their  family  unit"  was  the  major  consideration 
in  these  changes   (Exhibit  #6) .   Ms.   Lankin  confirmed  by  letter  to 
Mr.  Leshner  dated  April  22,   1991,   that  dependent  life  insurance, 
extended  medical  coverage,   dental  insurance,  and  bereavement 
leave  had  all  been  extended  to  same-sex  partners  of  Ontario  civil 
servants  as  of  January  1,    1991.    (Exhibit  #34).  On  January  2, 
1991,  Mr.   Leshner  applied  for,   and  subsequently  obtained,  insured 
employment  benefits   (Exhibit  #46) . 

In  her  letter,   Ms.   Lankin  referred  to  the  Government 
continuing  "a  review  of  the  pertinent  policies  and  legislation 
that  involve  the  issue  of  spousal  definition,   in  order  to  develop 
a  comprehensive  policy  on  this  issue."  She  also  advised  Mr. 
Leshner  that  with  respect  to  survivor  benefits  in  the  Pension 
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Plan,   restrictions  in  the  federal  I .T. A.   prevented  the  Government 
from  providing  "spousal  benefits  to  homosexual  partners  of  plan 
members"   (Exhibit  #34) .   In  her  December  20,   1990  announcement  to 
the  Ontario  Legislature,   Ms.   Lankin  had  similarly  indicated  to 
the  Legislature  that  the  extension  of  benefits  could  not  include 
pension  benefits  under  the  Public  Service  Pension  Plan,  because 
of  restrictions  in  the  federal  I . T . A ,  which  the  federal 
government  refused  to  amend  (Exhibit  #6) . 

During  this  period,   officials  of  the  Ontario  Government 
explored  with  Revenue  Canada  the  possibility  of  registering  an 
amended  Plan  in  which  "spouse"  would  be  defined  to  include  same- 
sex  relationships   (Exhibit  #55) .  Considerable  delays 
characterized  this  process.   In  the  end,   a  negative  response  was 
received   (Exhibit  #56) .  A  later  meeting  between  provincial  and 
federal  officials  at  which  this  matter  was  briefly  discussed,  did 
not  yield  a  favourable  result   (Transcript,   Vol.   7,  pp.   6,  67-68, 
75) ,   although  it  became  apparent  that  Revenue  Canada  regarded 
this  situation  as  a  constitutional  and  policy  matter,   rather  than 
as  a  revenue  concern   (Transcript,  Vol.   7,   p.   8,   67).   Ms.  Lankin 
wrote  to  the  Minister  of  National  Revenue  on  this  matter  on  March 
11,   1991   (Exhibit  #57).   The  Minister's  reply  on  May  16,  1991, 
indicated  that  policy  matters  were  within  the  responsibility  of 
the  Minister  of  Finance.    (Exhibit  #58) .   The  Hon.   Tony  Silipo,  who 
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had  become  Chair  of  Management  Board  of  Cabinet,  wrote  to  the 
federal  Minister  of  Finance  on  September  6,   1991   (Exhibit  #59) . 
No  reply  had  been  received  as  of  the  close  of  the  hearing.  The 
Ontario  Government  did  not  further  pursue  its  reguests  for 
amendment  to  the  Pension  Plan,  nor  did  it  seek  to  appeal  from  the 
decision  of  Revenue  Canada  advising  that  the  suggested  amendment 
would  not  be  registered   (Transcript,  Vol.  7,  p.  7). 

However,   staff  of  the  Pension  Policy  Branch  of  the  Ontario 
Government  prepared,   for  Cabinet  consideration,   a  range  of 
options  through  which  the  survivor  benefit  could  be  provided 
outside  of  the  Pension  Plan   (Transcript,  Vol.  7,  p. 15,   69).   No  0 
direction  on  the  matter  was  received  back  from  Cabinet 
(Transcript,  Vol.   7,   pp.   85-86),  and  no  action  has  been  taken. 

RELEVANT  LEGISLATION 

Several  pieces  of  legislation  have  been  referred  to  in  the 
course  of  the  factual  narrative.  We  set  out  the  relevant 
provisions  in  this  section  for  reference. 

At  the  time  that  this  Complaint  was  filed,   and  until  December 
31,   1989,  the  Public  Service  Pension  Plan  was  governed  by  the 
Public  Service  Superannuation  Act,   R.S.O.   1980,   c.419,   as  amended 
(P.S.S.A. ) .  The  Pension  Plan  is  now  continued  pursuant  to  section 
3  of  the  Public  Service  Pension  Act,   S.O.    1989,   c.73    CP. S.P. A. ) 
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and  is  administered  by  the  Public  Service  Pension  Board, 
constituted  for  that  purpose  under  Schedule  1  to  the  P . S . P . A . . 
The  term  "spouse"  is  defined  in  the  P.s.P.A. .  Schedule  1,  section 
1  as: 

either  of  a  man  or  a  woman  who,    (a)   are  married  to 
each  other,   or   (b)    are  not  married  to  each  other 
and  are  living  together  in  a  conjugal  relationship 
(i)   continuously  for  a  period  of  not  less  than 
three  years  or   (ii)    in  a  relationship  of  some 
permanence,   if  they  are  the  natural  or  adoptive 
parents,   as  defined  in  the  Family  Law  Act,  1986, 
of  a  child. 

The  language  of  this  definition  is  virtually  identical  with  that 
contained  in  section  1  of  the  Pension  Benefits  Act,   S.O.  1987, 
c. 35    (P.B.A. ) . 

The  federal  Income  Tax  Act  (I.T. A. )   defines  "spouse"  in 

sections  147.1(1),   146(1.1)  as: 

a  person  of  the  opposite-sex  (a)  who  is  married  to 
the  individual,  or  (b)  who  is  cohabiting  with  the 
individual  in  a  conjugal  relationship  and  (i)  has 
so  cohabited  for  a  period  of  at  least  one  year,  or 
(b)  is  a  parent  of  a  child  of  whom  the  individual 
is  a  parent."  (See  also  section  104  (27)  (c),  Regs. 
8501(1),    8502(c),  8503(2)). 

In  the  relevant  insured  benefits  policies  provided  through 

Great  West  Life  prior  to  January  01,    1991,    "spouse"  was  defined 


a  person  who   (i)    is  legally  married  to  the  insured 
employee,   or   (ii)    although  not  married  to  the 
insured  employee,    cohabits  with  such  employee  in  a 
husband  and  wife  relationship..."    (Exhibit  #23, 
#24)  . 


Effective  January  1,   1991,   consequent  to  the  announcement  by  the 

Hon.   Frances  Lankin,   this  definition  was  amended  to  include 

cohabitation  in  "a  continuing  conjugal  or  homosexual 

relationship"   (Exhibit  #51,   #52)  . 

The  relevant  provisions  of  the  Ontario  Human  Rights  Code  are 

as  follows.   Section  5  of  the  Code  provides  that: 

every  person  has  a  right  to  equal  treatment  with 
respect  to  employment  without  discrimination 
because  of  ...sexual  orientation... 

Section  9  of  the  Code  provides  that  "no  person  shall  infringe  of 

do,  directly  or  indirectly,  anything  that  infringes  a  right  under 

[Part  I]".  Section  11  of  the  Code  provides  in  part  that: 

A  right  of  a  person  under  Part  I  is  infringed 
where  a  requirement,  qualification  or  factor 
exists  that  is  not  discrimination  on  a  prohibited 
ground  but  that  results  in  the  exclusion, 
restriction,  or  preference  of  a  group  of  persons 
who  are  identified  by  a  prohibited  ground  of 
discrimination  of  and  of  whom  the  person  is  a 
member. 

"Marital  status"  is  defined  in  section  10(1)  of  the  Code  to  mean: 

the. status  of  being  married,   single,  widowed, 
divorced  or  separated  and  includes  the  status  of 
living  with  a  person  of  the  opposite  sex  in  a 
conjugal  relationship  outside  marriage; 

"Spouse"  is  defined  in  section  10(1)   of  the  Code  to 
mean 

the  person  to  whom  a  person  of  the  opposite  sex  is 
married  or  with  whom  the  person  is  living  in  a 
conjugal  relationship  outside  marriage. 


Section  47  of  the  Code  provides  that  the  Code's  provisions 

prevail  over  inconsistent  provisions  of  other  provincial 

legislation,   such  as  the  Employment  Standards  Actr   S.O.  1989, 

73,   and  the  Public  Service  Pension  Act. 

Section  25(2)   of  the  Code  provides: 

The  right  under  section  5  to  equal  treatment  with 
respect  to  employment  without  discrimination 
because  of  age,   sex,  marital  status  or  family 
status  is  not  infringed  by  an  employee 
superannuation  or  pension  plan  or  fund  or  a 
contract  of  group  insurance  between  an  insurer  and 
an  employer  that  complies  with  the  Employment 
Standards  Act  and  the  regulations  thereunder. 

In  turn,   section  34(2)   of  the  Employment  Standards  Act 

(E. S ♦ A . )  provides: 

Except  as  provided  in  the  regulations,  no  employer 
or'  person  acting  directly  on  behalf  of  an  employer 
shall  provide,   furnish  or  offer  any  fund,  plan, 
arrangement,   or  benefit  that  differentiates  or 
makes  any  distinction,   exclusion  or  preference 
between  his  employees  or  a  class  or  classes  of  his 
employees  or  their  beneficiaries,   survivors  or 
dependents  because  of  the  age,   sex  or  marital 
status  of  his  employees. 

Ontario  Regulation  282,   as  am.   by  0.   Reg.   443/88,   was  issued 

under  the  E. S. A. .   Section  3(1) (b)    (in  respect  of  pension  plans 

and  section  9(c)    (with  respect  to  insurance  policies)   are  the 

pertinent  provisions  of  Regulation  282.   They  provide  that  the 

prohibition  of  discrimination  because  of  "marital  status"  does 

not  apply  where  the  plan  provides  survivor  benefits  to  spouses 
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employees  and  thus  differentiates  between  an  employee  who  does 

not  have  a  "spouse"  and  one  who  does  have  a  "spouse". 

Regulation  282 ,   section  3(1) (b)  provides: 

[The  prohibition  in  subsection  34(2)  of  the  Act 
does  not  apply  to]   a  differentiation  between 
employees  under  a  pension  plan  because  of  marital 
status  if  the  differentiation  is  made  for  the 
purpose  of  providing  benefits  that  are  payable 
periodically  during  the  joint  lives  of  an  employee 
who  is  entitled  to  the  pension  and  the  employee's 
spouse,   and  thereafter  during  the  life  of  the 
survivor  of  them  as  provided  in  the  pension  plan. 

Section  9(c)   of  Regulation  282  provides: 

[The  prohibition  in  subsection  34(2)  of  the  Act 
does  not  apply  to]   a  differentiation  in  the 
benefits  under  or  contributions  of  an  employee  to 
a  health  insurance  plan  because  of  the  marital 
status  of  the  employee  where  such  differentiation 
is  made  in  order  to  provide  benefits  for  a  spouse 
or  a  dependent  child  of  the  employee. 

Section  l(m)   in  Regulation  282  defines  "spouse"  as  meaning: 

a  spouse  as  defined  in  the  pension,  life 
insurance,   disability  insurance  or  benefit  or 
health  insurance  or  benefit  plan,   fund,  or 
arrangement  provided...  by  an  employer  to  an 
employee" . 

"Marital  status"  is  defined  in  Regulation  282,   section  l(i)  as 
including 

the  condition  of  being  an  unmarried  person  who  is 
supporting  in  whole  or  in  part  a  dependent  child 
or  children,   and  includes  a  "common  law"  status  of 
husband  and  wife  as  defined  in  the  pension,  life 
insurance,   disability  insurance  or  benefit,  or 
health  insurance  or  benefit  plan,   fund,  or 
arrangement. . . 
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This  definition  differs  from  that  given  in  the  Code.   It  is  not  an 

exhaustive  categorization  of  individuals  in  relation  to  marriage, 

but  selects  certain  categories  and  defines  them  as  having 

"marital  status"  for  the  purpose  of  the ' Regulation. 

The  Canadian  Charter  of  Rights  and  Freedoms,  Part  I  of  the 

Constitution  Act,   1982,   being  Schedule  B  of  the  Canada  Act  1982 

(U.K. )  ,   1982,   c.ll,   provides  in  section  15(1): 

Every  individual  is  equal  before  and  under  the  law 
and  has  the  right  to  the  equal  protection  and 
equal  benefit  of  the  law  without  discrimination 
and,   in  particular,   without  discrimination  based 
on  race,   national,   or  ethnic  origin,  colour, 
religion,   sex,   age,   or  mental  or  physical 
disability. 

Section  1  provides  that  the  Charter; 

guarantees  the  rights  and  freedoms  set  out  in  it 
subject  only  to  such  reasonable  limits  prescribed 
by  law  as  can  be  demonstrably  justified  in  a  free 
and  democratic  society. 

THE  PENSION  PLAN 
The  Pension  Plan,    like  all  other  pension  plans  in  Ontario,  is 
governed  generally  by  the  provisions  of  the  Pension  Benefits  Act, 
S.O.   1987,   c.35    (P. B. A. )  .   All  pension  plans  administered  in 
Ontario  must  be  registered  with  the  Superintendent  of  Pensions 
appointed  under  section  95  of  the  P.  B.  A.  ,   and  all  must  comply 
with  the  minimum  standards  and  conditions  for  various  kinds  of 
benefits  as  set  out  in.  the  P.  B.  A.  .  Registration  with  the 


Superintendent  of  Pensions  for  Ontario  is  distinct  from 
registration  with  Revenue  Canada  for  taxation  purposes. 

Section  56(1)   of  the  P. B. A.   requires  the  Pension  Plan  to  be 
funded  sufficiently  to  meet  future  payment  of  the  pension 
benefits  and  other  benefits,   i.e.  the  Pension  Plan  must  be  "fully 
funded".   It  is  financed  from  regular  monthly  employee 
contributions  deducted  from  pay,  regular  monthly  employer 
contributions,   and  deficiency  funding,   if  any,  by  the  employer 
(P. B. A. .   section  56(1);  P . S . P. A. ,   Schedule  1,  sections  6  and  7  ). 

The  Pension  Plan  is  a  "defined  benefit  plan"  in  that  benefits 
payable  under  it  are  determined  on  formulae  whose  terms  are 
specified  rather  than  by  reference  to  contributions  made  on 
behalf  of  members.  The  normal  benefit  formula  under  the  Pension 
Plan  is  defined  in  section  17  of  Schedule  1  to  the  P . S . P . A.  with 
the  reference  amount  being  two  per  cent  of  the  member's  "average 
annual  salary",  multiplied  by  the  member's  years  of  credit  in  the 
Pension  Plan  (to  a  maximum  of  35  years)  .    "Annual  average  salary" 
is  calculated  from  the  highest  average  earnings  of  the  member 
during  any  consecutive  five  year  period.   Normally,   a  pension  is 
payable  in  monthly  installments  for  life,   and  ceases  to  be 
payable  "after  the  month  when  the  person  in  receipt  of  the 
pension  dies  or  entitlement  to  payment  of  the  pension  ceases." 
(P.S.P.A. .   Schedule  1,   section  18(2).). 
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When  the  P. S. P. A.  was  enacted  to  replace  and  continue  the 
P .  S  .  S .  A . ,   certain  changes  were  effected  in  the  Pension  Plan. 
Benefits  are  now  payable  according  to  service  credited  in  two 
time  periods:  prior  to  January  1,   1987   (the  pre-1987  credit), 
which  had  been  covered  by  the  P.S. S.A. ,   and  credit  after  December 
31,   198  6   (the  post-1986  credit) ,  which  is  covered  by  the 
P . S . P . A. .  The  two  time  periods  are  relevant  with  respect  to  the 
pre-retirement  death  of  a  Plan  member. 

Participation  in  the  Pension  Plan  becomes  vested  after  a 
certain  period  of  time.   Under  the  P . S . S ♦ A. ,   the  vesting  period 
was  10  years;  under  the  P . S . P . A. ,  the  vesting  period  is  two 
years.  Mr.  Leshner : s  membership  in  the  Pension  Plan  is  vested  for 
both  periods:  pre-1987  and  post-1986.  Once  vested,  contributions 
are  locked-in  and  non-refundable,   but  a  member  has  an  entitlement 
to  a  payment  on  death  prior  to  retirement,  or  an  entitlement  to  a 
deferred  pension  upon  retirement. 

Death  After  Pension  Has  Becrun:   Survivor  Benefits 

Generally,   the  most  valuable  survivor  payments  from  the 
Pension  Plan  are  those  made  after  a  member  has  begun  to  receive 
his  or  her  pension.   Under  the  former  P . S . S . A. ,    if  a  Pension  Plan 
member  died  after  his  or  her  pension  had  begun  and  left  a 
surviving  widow  or  widower,   that  survivor  received  a  50  per  cent 
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pension.    (There  were  additional  provisions  with  respect  to 
eligible  children  which  we  do  not  detail.)   Upon  the  death  of  the 
surviving  spouse,   a  refund  was  made  to  the  member's  estate  of  any- 
remaining  contributions  plus  interest,   in  excess  of  pension 
payments  made  (P. S. S. A. ,   sections  19,   20).  These  rules  no  longer 
apply  except  when  a  member  has  fewer  than  10  years  of  credit  and 
continuous  membership  in  the  Pension  Plan  (P.S.P.A. ,   Schedule  1, 
section  15(1) ) . 

The  P. B. A.   expanded  the  scope  of  survivor  benefits  in  Ontario 
pension  plans  in  Ontario  and  set  out  new  requirements  for  "joint 
and  last  survivor"  pensions.  As  permitted,  the  Pension  Plan 
exceeded  this  requirement  by  providing  a  full  pension  to  the 
member  during  his  or  her  life,  and  thereafter  a  pension,  normally 
at  the  rate  of  60  per  cent  of  the  member's  pension,  to  the 
survivor  (P.S.P.A.  ,   Schedule  1,   section  19).  Survivor  pensions 
which  exceed  50  per  cent  of  a  member's  pension  require  an 
actuarial  reduction  of  the  member's  pension  to  "fund"  the 
additional  portion,   while  the  basic  50  per  cent  survivor  pension 
in  the  Public  Service  Pension  Plan  is  "fully  funded". 

Survivor  benefit  options  were  enhanced  in  the  new  P.S.P.A.  by 
being  made  available  in  respect  of  post-retirement  marriages,  and 
permitting  Pension  Plan  members  to  elect  a  higher  65,   70,   or  75 
per  cent  survivor  benefit  or  a  lower  50  per  cent  survivor 
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benefit.   If  there  is  no  surviving  spouse,   a  refund  is  made  to  the 
member's  estate  of  contributions  plus  interest  in  excess  of 
pension  payments   (P . S . P . A . .   Schedule  1,   section  13(9)).  No 
further  payments  are  made  from  the  Pension  Plan.  A  designated 
beneficiary  is  ineligible  for  benefits  once  payment  of  the 
pension  has  begun  after  retirement. 

Death  Before  Pension  Has  Becrun;   Survivor  Benefits 

The  Pension  Plan  also  provides  for  payments  in  the  event  that 
the  Plan  member  dies  before  retirement.  The  amounts  payable  are 
calculated  separately  from  the  two  periods  of  credit  in  the 
Pension  Plan.  A  member  may  designate  a  beneficiary  to  receive 
benefits  with  respect  to  post-1986  contributions  if  that  member 
does  not  have  a  spouse  and  dies  before  retirement. 

With  respect  to  the  first  period  of  credit,  that  under  the 
P . S . S . A.   for  pre-i987  service,   several  different  possibilities 
exist.   If  the  Plan  member  dies  before  retirement  but  after 
vesting  of  the  pension,   and  leaves  a  surviving  widow  or  widower, 
the  survivor  receives  a  50  per  cent  pension.   If  the  member's 
pension  is  not  vested,   the  survivor  receives  a  refund  of  twice 
the  amount  of  the  member's  contributions  plus  interest.   This  sum 
is  payable  in  monthly  installments  if  the  member  had  more  than 
two  years  service.    If  the  member's  pension  is  not  vested  and  he 
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or  she  has  fewer  than  two  years  of  service,  or  he  or  she  leaves 
no  surviving  spouse,   a  refund  of  contributions  plus  interest  is 
made  to  the  member's  estate  (P.  S  .  S  .  A.  .   sections  17(1)  (b),  18, 
20) .  These  rules  continue  in  relation  to  pre-1987  credits  in  the 
Plan. 

For  the  second  period  of  credit,   that  under  the  P .  s .  P .  A  for 
post-1986  service,   several  options  exist.  Where  the  pension  is 
vested,   and  the  Pension  Plan  member  is  survived  by  a  spouse  with 
whom  he  or  she  was-  living  at  the  time  of  death,  the  survivor 
receives  the  commuted  value  of  the  pension  in  one  of  three  ways: 
as  a  lump  sum,  an  immediate  pension,   or  as  a  deferred  pension. 
Where  the  pension  is  vested,  but  there  is  no  (surviving)  spouse, 
a  designated  beneficiary  or  the  member's  estate  if  no  beneficiary 
is  designated,  receives  the  commuted  value  of  the  pension  as  a 
lump  sum  payment.   "Commuted  value"  refers  to  a  lump  sum 
calculation  of  the  present  value  of  the  pension  entitlement  (the 
present  value  of  a  member's  future  life-time  payments)  using 
accepted  actuarial  practices   (0.  Reg.   708/87,  section  16) .  The 
commuted  value  is  distinct  from,   and  generally  exceeds,  the 
amount  of  contributions  made  on  behalf  of  a  Pension  Plan  member 
plus  interest. 

When  the  pension  is  not  vested,  a  surviving  spouse  receives  a 
refund  of  twice  the  contributions  made  by  the  Pension  Plan 


member,   plus  interest  but  a  designated  beneficiary  is  not 
eligible  for  any  payment.   A  refund  of  contributions  plus  interest 
is  made  to  the  member's  estate  in  the  situation  of  the  pension 
not  having  vested  and  with  no  surviving  spouse. 

ISSUES 

1.  Has  there  been  a  prima  facie  infringement  of  a  right  of  the 
Complainant  under  the  Code? 

2.  Who,   if  anyone,   is  responsible  for  any  prima  facie 
infringement? 

3.  Does  an  inability  to  provide  identical  treatment  in 
employment  benefits  influence  liability  for  any  infringement 
of  the  Code? 

4.  What  is  the  proper  scope  of  the  Complaint  before  the  Board  of 
Inquiry?  Has  the  extension  of  insured  employee  benefits  to 
employees  with  same-sex  conjugal  partners,   rendered  this  part 
of  the  Complaint  moot? 

5.  If  there  has  been  an  infringement  of  the  Complainant's  right 
to  equal  treatment  in  employment  without  discrimination  as 
provided  in  section  5  of  the  Code,  has  the  Code  been 
infringed?  That  is,   what  is  the  nature  of  the  discrimination, 
and  in  particular,    is  there  discrimination  on  the  basis  of 
"sexual  orientation"  alone,   or  discrimination  on  the  basis  of 


"sexual  orientation"   in  combination  with  the  ground  of  "marital 

status"? 

5.     Does  the  Code  permit  or  authorize  discrimination  in 

employment  benefits,    in  this  case  pension  benefits,  against 
employees  who  are  in  same-sex  conjugal  relationships? 

7.  Do  the  Regulations  made  under  the  authority  of  the  Employment 
Standards  Act  impermissibly  sub-delegate  power  to  the  Pension 
Plan  to  define  the  benefited  group  by  allowing  the  Pension 
Plan  to  define  who  is  a  "spouse"?  That  is,  are  the 
Regulations  ultra  vires  in  this  respect? 

8.  If  the  Code  does  permit  or  authorize  discrimination  in 
employee  pension  benefits  against  employees  who  are  in  a 
same-sex  conjugal  relationship,   is  this  aspect  of  the  Code  in 
breach  of  the  rights  of  the  Complainant  under  section  15  of 
the  Charter? 

9.  If  there  is  a  breach  of  section  15  of  the  Charter,   is  this 
aspect  of  the  Code  nevertheless  justifiable  under  section  1 
of  the  Charter  as  being  a  "reasonable  limit  prescribed  by  law 
and  demonstrably  justified  in  a  free  and  democratic  society"? 

10.  If  discrimination  against  employees  who  are  in  a  same-sex 
conjugal  relationship,  is  found  by  this  Board  to  be 
impermissible,   either  within  the  terms  of  the  Code  or  the 
Charter ,   what  remedies  are  appropriate  in  this  case? 
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